To the Honorable H.S.K.Morrison, Judge of the Circuit Court 
of Lee County, Virginia: 

Munbly complaining, your orators,J.3.F.Mills and C.silemp, 
would respectfully represent and show unto your HORT, 

Theatmron the sOun & day of June, 1887,the Southwest Virginia 
Mineral Land Company 2 corporation existing under and by virtue 
of the laws of Virginia, made, executed and delivered to your 
Grators, ‘its certain promissdry note,or bond, the date Of gwalen 
is the day and vear aforesaid, by which it promised to pay vV@qgn, \ 
hel one the sum of &504,00 when and not. until the title Col at 
Certain 65 acre: tract pare of a, Uwe F conveyed by your orators \, 
to said Company by deed of June 26th 1887 has been perfected 
and a gpeneral warranty deed has been mee ror, LHieak Leect Dy 
your ovators, said note not to bear intesest, /Said.~ nove). ther Mewes 
wach, ued 8S Dare Jweweer marked. Ars, 

YOUmsoracors Will Turtiey short wour honor thatthe have 
perfected the camtia co the sid 63 Acres of land in said nove 
mentioned, and they have mace executed and acknowledeed a Ager. 4 
to~the sxme with covenants of senerar warranty -conveving $210 
land to the said Southvest \ iggy “iineral ha nd Company, which 


c pranhtedD “¥Y3" 
deed is herewith filed as an c@in i be delivered to 321d 


Company upon payment by them of said sum of $404.00 aforesaid. 
Your OTator Will BuRther Shor wou weno r’ LNe tL, On Une) Frew 

dav of dune 1887 thev sold and conveved to the said Southwest 

Vitginia Mineral Land Company 4 tract of Vand sitmated in ec 

» , ? 

County containing two hindrad andi forty acres, the tithe to 82 

AGres! of which! was adverseidey claimed, by Ovners. . Thisths aewes 


ewe. Saine- Bia acme csse Or wn ach 53.40. hows oc bond aforesaid was 


syoeueed. . An. seid.@eed vour "orators reserved a Lren'fror the 


unp2id purchase bk: A copylogamhich last named’ aeed pyover 


rel} | 
ly ‘Gertibied, as herewivh Wied dqspart hereof marked “C™. | 
\ 


Ovrrcoxr A ] ole jah, oa a ahour your nonor {i} ga Loe aaa pare of 
of $504.00 aforesaid has been to them 


every part thereof is now due and owine-to 


2CClLica:l ly. erecH 
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+ Zy bs A an Lee i . ° 
Lhe object 7 ‘ee iS tO have sip 


ted Said contract, and to collect said sum of %504.00 vet cue 
Go them, on sxiatAand. And being without adeauate remedy 4% Law 
rail > 
they. pray your Mgnor’s couyvt of chancery to wake cognisance of 
their cause,and Lo erant the proper relief. To, this end they 
mae the Southwest Virginia Mineral Land Company, a COTO Ta GLon 
organized and existing under the laws of Virginia, the par cy de- 
fendant to this bill, 4nd THEY Dray: UNal iO ewe reniwi1 red vO ane. 
‘awer the same, and that upon 2 final hearing thet said Company 
pe required to pay to, your oravors che said sum of $504.00, anc | 
failine to do so within a reas nabhe’ time that said tract of 


4, 


land BE REKa or enough thereof as mav be necessary tO pay said \ 


‘debt, interest and costs of this suit, he “solartfor that -POMBOS es y 


Apa tf/in anywise mistaxen in wheir special praver, then they \ 
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pray for all general relief. May spa.issue directed 
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Final Order. 


Southwest Virginia 
Mineral Land Co., Defendant. 


tal 


@aring that the defendant has fully paid the decre 


It app 


judgment heretofore rendered against it in this cause, and 


has paid the costs of suit, and nothing further remaining to 


be done herein, it is ordered that this cause be strikken 


from the docket. 


a) 
fag aa 
ens 
‘ga aol ory 
J b) 
oy 


~EN 
; 
N G his 
+ 4 


\ 


Nena+tryt 


é 
athe. 


} Fa) S y 
Cees a ee Le 


& 


Re 
Vet mean , f | 
a | Ltt ving +. nl Aas bebe) 28 te 4 ee 


Crri2tene, see Asscger Ate; 
, . Os i 


{ 


anshee btalez LAA OF 


wa CFG, A Met tank 


AS ~ Trace fron Ke atts 
Lec Meath Sa pip 


cua al ae ‘6-0 | MH, A? hy Sas os r A sash ¢ tc O+-C} 


: / 
(e i , : a , 


Pd 
a Oe 


fi ff 
TAAL GY Yorba Not beph 


| open, VG oe 


(Degrimccy 


i 2 f3 F 7 WL, Ba C We ee Ct Vives VON, SLY: “ 


| 


woe pee hc A GIDD BAe 


q 
qi) 
| 
| 


by a plik, \Txtix tpg & DG pote, Lathe. i 


em ame ee Seek tT RT AE Las 


Ne L4 > WO PPC. tas ee, Orla 


ly rac 5» EE aa a dy 
potting Pe a eT ee 
My eel oe) Sa pa ni olen me ee m 
batt Pe eedly ce che lz vst) Meg ee OG Lee 
hepraring , ComTauruny PEA reco, oe 
ie igi alee” EF Math paid Grado 


“ed oa 


y — / 
(MeLet81t8t 7 | Lv I ~~ Ad Ye F 


{ 
Vi 
4 


Re ee Aeetro Cire veel , t- lO te he 


a heel frore Mee 


A oleae (Cn ws ioe Mice Peeve , oe ‘ 
Aerie 4° Dorf Bes ea Vy ; a 
a . re. On ficban Chee, 


Pag" 2 at ee L . ne cal 


NY 


the 
q. 
We, 


a aw 
eee OLLI VE 
te 


fr ECS YE. 
ane 


nt-Che/ tL, 


vi 


| ae A AAT 7 I 


rey 


ie STA 


f 4 7 , j 
jf A” f as 
ar. f 


NOTICE TO TAKE DEPOSITIONS. 
Tork: da cat + AD. x Meee 
Take Notice Brat we shall, on the Venda Es of [lez Z 18 74 , at the office of 


A. mi ar Sawer tt in the ait Gy ren é tf Y= a 
between the hours of 6, A M. and 6, P. M. of that day, proceed to take the depositions of 


ad Ge, Te an and others, to be read as evidence in our behalf in a certain 


cause now pending in the aD Fa | / Coureot the Ce GFF he <i ia 


wherein you are Ltl, 1, 


and we are Aft and if from any cause the taking of the said depositions 
be not commenced on that day, or, if commenced, be not concluded on that day, the taking of 
the same will be adjourned and continued from day to day, or from time to time, at the same 


place, and between the same hours, until the same shall be Poa 


uy . {) 
Respectfully yours, YZ WA \ 
i ag Lint, © JR ALE 
Ctl aoe y 4 Vige: ZC Vs 6: 
“‘< 
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Take Notice, That we shall, on the [o£ day of VEZ 18 74 , at the office of 
: He yA fre inthe Lun rg 7a q vice Life re 
between the hours of 6, A M. and 6, P. M. of that day, proceed to take the depositions of 
oe hee Ly, a _and others, to be read as evidence in our ig in a certain 


cause now pending in the ee Ot a Court of the a. ¢ a 


os et Cima aah wherein you are CT fo 
and we are c a Bishi and if from any cause the taking of the said depositions 


be not commenced on that erm or, if commenced, be not concluded on that day, the taking of 


the same will be adjourned and continued from day to day, or from time to time, at the same 


place, and between the same hours, until the same shall be completed. 


Respectfully yours, Mk. PA athe OT sh pete 
| y 


R. T. IRVINE, Attorney at Law, BIG STONE GAP, VA. 
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The Depositions of James W.Gerow and 


tr ; 


taken before me, H.C. 
McDowell Junior, a notary publie in and for the county of Wise, 
on May 10th 1894 at the office of R.T.Irvine in the town of 
Big Stone Gap,Virginia, between the hours of 6 A.M. and 6 P.M. , 
to be read as evidence in behalf of The South West Virginia 
Mineral Land Company in @ certain causes now pending in the 
circuit court of Lee county, Virginia, of Mary E.Jones vs. 
J.B.F.Mills et al, same vs. same, and J.B.F.Mills et al vs. 
The South West Virginia Mineral Land om on to the 
notice hereto anexed. eg % 

These depositions are, by consent of parties, taken before 

_H.C.MeDowell Junior, N.P., who is also eounsel for J.B.F.Mills 
and by like consent, they are to be taken in shorthand anda 
afterwards transeribed and certified. 

PRESSNT R.T.irvine, attorney for The South West, Virginia 
Mineral Land Company, ©.Slemp, one of the parties in the above 
causes, H.C.McDowell Junior, attorney for J.B.F.Mills, and 
C.E.Jones, attorney for Mary E.Jones. 

James W.Gerow, a witness of lawfull age, being first duly 
sworn, deposes as follows: - 

0. ls- Please state your name, age, oceupation, and 


place of residence. 


alll { 
A:- James W.Gerow; age 40; residence Glasgow Virginia; 


oceupation General Manager of Tlie South West, Virginia Mineral 
Land Company and President of the Glasgow Development Company . 

Q. 2:- Are you the James W.Gerow mentioned in the pro- 
ceedings in these causes and the cause of South West Virginia 
Mineral Land Company vs. Nelson Lunsford et al? 


oS 


e &. 
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Q. 3:- 

I will ask you now, Capt. Gerow, to state 
consecytively and fully all the faets and cireumstances con- 
neeted with this transaction from begining to end as fully as 
you ean. 

A:~ Some time June 1887 Mr. Barton Myers and | bought 
from Messrs. J.B.F.Mills and Campbell Slemp two traets of land - 
on Wallens Ridge and near Lovelady Gap. The deed to one 
traet, known as the Wyatt tract, was made to Mr. Myers and 
myself. The deed to the other tract, known as the Jones 
tract, was made to the South West Virginia Mineral Land Com- 
pany. The Wyatt tract was subsequently conveyed by Mr. 

Myers and myself to The South West Virginia Mineral Land Com- 
pany. On both these tracts there was an overlap in dispute 
between the Ward family and Mills' and Slemp's vendors and it 
was agreed between Messrs. Mills and Slemp, of the one part, 
and Mr. Myers and myself, of the other part, that Messrs. Mills 
and Slemp should first perfeet the title, if aden this to 
these overlaps before Mr. Myers and myself were to accept and 
pay for them. The matter remained in abeyance for several 
years, although generaly when I visited Big Stone Gap, which 
would average about twice a year, 1 would call the attention — 
of Messrs. Mills and Slemp to the fact that no effort had oe 
made by them to perfeet these titles and requested them to 
attend to the matter. It was finally reported to me that 
timber was being eut from these overlaps and I instructed our 


Company's attorney, Mr, R.T. Irvine, to notify Messrs. Mills | 


and Slem that they would be held responsible for timber that 


was being taken and had been taken from the property- 


I was afterwards advised by Mr. Irvine that he had given Mess’s 


} 
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Mills and Slemp such notice. About two years ago, during a 
conversation with Mr. J.B.F.Mills on the subject of his per- 
feeting these titles, he told me that he had been advised by 
his attorney that it would be necessary for any suit brought 
to perfeet the titles to be in the name of The South West Vir=— 
ginia Mineral Land Company and he then requested that I give 

_ permission for him to bring suit in the name of said Company, 
saying that all eosts and charges of sueh suit or suits would 
be paid by him and Mr. Slem. I defered giving permission 
requested until after I had eonsulted the Company's attorney, 
Mr. Irvine, and on being advised by him that it was proper for | 
the Company to give such permission, I saw Mr. Mills and gave 
him the permission he requested. The matter was alowed to 
stand for some time after that and finally, possibly about a 
year ago, suit was brought by Messrs. Mills and Slemp in the 
name of my Company and a deeree obtained in their favor, the 
eosts of said suit I am advised having sinee been paid by them. 
Shortly after the deeree was obtained prefecting these titles, 
Messrs. Mills and Slemp requested a settlement from my Company 
for these tracts which had been in dispute. My Company re- | 
fused to settle, unless a eredit was alowed for the amount of 
timber whieh had been cut and removed from the property during 
the time that the title to the land was in dispute. There 
were several conferences between Messrs. Mills and Slemp, of 
the one part, and Mr. Irvine and myself, of the other part, 


regarding this matter and it was finally agreed between the 


parties the a credit should be allowed to my Company on accout 


of timber removed, the amount of whieh eredit to be determined 


by arbitration, the board of arbitrators 40 be chosen in the 


pemoved 


: 


usual manner who were to determine the amount of timber 


we “. e. 
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from the property and its value, and their decission was to 


establish the eredit we were entitled to. 

This board was appointed, the ground was gone over where 
the timber had been eut, the number of trees which had been 
removed was aseertained, and their value determined by the 
board, 25 trees whieh had peen reserved in the deed from Messe 
Mills and Slem to my Company being first deducted from the 
number which had been removed from the property and the value 
of only such trees in excess of that number being dekermined. 
My Company regarded the amount of the award as inadequate to 
cover the damage done, but accepted it and made a settlement 
under the award of the amount due for the overlap or disputed 
part of the Wyatt tract. My Company also agreed to stand by 
the award and settle for the overlap or disputed part of the 
Jones tract and it was only on yesterday that 1 learned that 
Messrs. Mills and Slemp did not want to comply with the arbit- 
rators award so far as it applies to the Jones overlap. 

The parties, J.B.F.Mills and Slemp by counsel object to 
the following portions of the above answer and for the causes 
stated: the statement of the witness as to the parole agree- 
ment, if any there was,preeee ding the deed from Mills and 
Slemp to said Land Company is objeeted to because incompetent. 
Also the witness’ statement as to the eshimetton-which he puts 
upon the wideeitract, evidenced by a deed from Mills to the | 
said Company, is objeeted to because an attempt to vary a 
written contract by parole evidence. The statement that the 
said Company directed its attorney to notify Mills and Slemp 
that they wuold be held responsible for timber taken from the 


disputed land and the statement that the witness was advised : 


by the Company's attorney that he had given sueh notige are 


a a, oe 
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objected to, the first because immaterial, and the last bemuse 
hearsay. The statement that witness was advised that Mills 
and Slemp had paid the cost of the litigation against the 
Ward family is objected to beeause hearsay. H.C.MeDowel] Atty. 

Q. 4:- Please state whether or not you were General Man-— 
ager of the Company during the whole of the period mentioned 
and what part of its business you transaeted. 

A:- After the organization of my Company, its business 
was almost exclusively managed by Mr. Myers and myself and 
ever since its organization I have been the Company's agent or 
general manager. sueh business as would be necessary in 
connection with the matter under discussion was generaly left 
to my jurisdiction. 

Q. 5:- I show you a copy of the bill in the cause of The 
South West Virginia Mineral Land Company vs. Nelson Lunsford 
et, al and ask you whether the statements of that bill were 
meant to be those of your Company or merely the sarition of 
your Company of the statements of the other parties to these 
suits. 

This is objeeted to by Mills and Slemp because leading, 
because immaterial, and because an attempt to vary a writing 
by parole evidence. MeDowell , Atty. 

A:~ The statements of that bill are not the statements 


of my Company, but the statements of Messrs. Mills and Slemp 
PMs @ AN 


| 


who simply had esrity from me to bring the suit in the name of 
my Company. | 
This answer is objeeted to by Mills and Slemp because by 


reason of the alegations made in the said bill, the same being 


matter of record, The South West Virginia Mineral Land Company 


is estoped from denying that they were the statements of the 


oe a, 
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said Mineral Land Company or from denying the truth of said 

statements. McDowell, Atty. 

Q. 6:- Please give the facts regarding the posession of 
this disputed strip. 

A:- The facts are that this strip was not in the posses- 
sion of my Company nor did my Compahy ever exereise any act 
of posession over it. The land is mountainous and not ara- 
ble and was unoeupied. 

Mills and Slemp object to this answer beeause immaterial 
also because the legal and equitable title having vested in 
said Company, and it alone having the right to the posession 
of said land, ean not take advantage of its own default, if it 
waw fit not to hold and keep in actual as well as eonstructive 
posession of said land. MeDowell , Atty. 

Q. 7-~- Please state whether or not the refusal of your 
Company to assume posession of this land was open and notori- 
ous and known to Mills and Slemp. 

Question and answer objected to because it assumes that | 
it has not been proven and because immaterial. MeDowell, Atty. 


A:~ My Company's refusal to assume posession of this 


land was open and notorious and well known and particularly to 


Messrs. Mills and Slemp. The notes which were given by my 

Company for these overlaps were drawn not to be due or payable 
until Messrs. Mills and Slemp had perfeeted the title and were 
also not to bear interest. The fact that we were not in 


posession making it proper that the notes should not bear in- 
tereste | | 
This answer is objected to; first, beeause it is not the — 


best evidenee, the note filed with the bill of Slemp and Mills 


against the Mineral Land Company being the best evidence of 


R. T. IRVINE, Attorney at Law, BIG STONE GAP, VA. 
Sat (7) 

its contents, and the witness’ statement that the note was not 

to bear interest because his Company was not in posession is 

objected to as being a mere eonclusion. McDowell Atty. 

Q. 8:- Please state the facts in in reference to cleared 
land on this and also on the adjoining Wyatt tract. 
A:- I knew that there was a small quantity of eleared 
land on these two traets, which eleared land I understood was 
outside the overlaps in dispute and whieh my Company alowed to 
be occupied by Mr. Meridith and to be eultivated by him; byt 
my understanding was that this land was on that portion of the 
traets outside of the disputed overlaps. I do not know pos- 
itively thati She cleared strip extends to both tracts, but my 

impression is that it does. 

Q. 9- Please state, if you reeall it, any speeial occa- | 
siion at which the other parbies to these suits agreed that the 
yalue of the timber taken should go as a credit on the notes 
against your Company and, if on such occagion, when it was and 
the circumstances. 

At~ I do recall such occasion which took place in this 
office, I think during April 1893, when Messrs. Mills and 
Slem, Mr. Wyatt, Mr. Irvine, and myself were present. 

It was then agreed between us that the value of the timber 
which had been removed from these overlaps should be determin-— 
ed tia the manner stated ia the former part of my deposition, 
and that such value, when ascertained, should be alowed as a 
eredit on our notes. The manner in whieh the value of the 
timber was to be determined was by arbitration. Three ar- 
bitraters were to be chosen in the usual way who were tef find 


out how much timber had been removed by an examination... 


the property, and who were to determine fs 3a a 
she 


ad a e 


R. T. IRVINE, Attorney at Law, BIG STONE GAP, VA. 


! 


| meg (8 
which valuation 1t was ad between us should be alowed as a 


credit on my Company(s notes. § The examination was made and 
the value of the timber agreed upon by the three arbitrators, 
who had been previously seleeted, eink tndit report was made 
showing that $151.13 worth of timber had been removed from the | 
property, exelusive of 25 large whiteoak trees which been re-- 
served in the deed 6foMessrs. Mills and Slemp. My Comp any 
accepted their report, although considering it rather lower 
than the value of the timber which had been taken and some 

time afterwards we settled their note for the overlap on the 
Wyatt tract in accordanee with the arbitrators’ award. 

Q. 10:- Please state whether or not at that conference 
in April '93, or at any other time, there was an objeetion made 
by your Company to making a settlement by reason of any other 
eloud on this title or suit pending or threatening and, if 60% 
give the particulars. 

A:- Yes, there was an objection made by my Company to 
settleing with Messes. Mills and Slemp on account of a suit 
which had been brought by Mrs. Barbara Ritehie, who had made 
an adverse claim against the land in question. My Company 
at first objected to pay at all until this suit of Mrs. Barbara 
Ritchie had been decided, but it finally waived the point ail | | 
settled the note due for the overlap on the Wyatt tract and 
was ready and willing to settle the note due for the overlap 
on the Jones tract in aceordanee with the terms of the award 
of the arbitrators for timber removed. 

The above answer is objected to by Mills and Slemp because 


immaterial and irrelevant, the same not having been relied on 


in the pleadings in these causes, and for the further reason | 


thet there was no right on the part of the said Land Company — 


to withhold the payment beeause of the suit of Barbara Ritchie 
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the liability of said Mills and Slemp depending entirely on 


the covenants of their deed to said Land Company and they be- 
ing liable only in the event of an actual eviction. MeDow- 
ell, Atty. 

Q. 11:- -Please state whether or not the waiving of this 
matter was a part of and earrying out your agreement of ecom- 
promise in reference to the timber. 

A:- It was first agreed that the value of the timber 
should be ascertained by arbitration and the valuation alowed 
as a credit on our note; my Company not agreeing at that time, 
however, to settle until the Barbara Ritchie suit was decided. 
But afterwards my Company waived the point regarding the Bar- 
bara Ritchie suit and agreed to settle without reference to it. 
It was fully understood between all the parties when the agree. 
ment of arbitration was entered into that it was only for the 


purpose of ascertaining the value of the timber which was to 


be applied as a eredit on our notes and that my Company still 


reserved to itself any rights it might have in eonsequence of 
a suit with Barbara Ritchie. 

This answer is objeeted to for reasons above stated. 

Q. 12:- Please state why you consider the value of the 
timber as agreed on by the arbitrators as inadequate. 

A:~ I considered it inadequate because at that time sémidar 
timber was being sold at a higher price and also because | was 
offered a higher price for similar timber of the same tract, | 
which higher priee I refused to accept. | 


| 
This answer is objected to because, if the agreement re- 


fered to by the witness was and is a binding agreement, the 


value of the timber was fixed by the arbitrators and evidence 


of the witness' opinion of its value is immaterial . If 


iw a. @ 
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If there was no agreement, then the answer is objeeted to becase 
Mills and Slemp are not liable to The Mineral Land Company for | 
the value of the timber taken, unless it be proved that the 


timber was taken by due process of law under a title superior 


to that conveyed by them to The Mineral Land Company, or unless) 


| 


it was taken by persons claiming by, through, or under Mills 
and Slemp; and, if they are not liable, evidence as to its 
value is immaterial. 

Q. 138:- Please state whether or not your Company was 
ready and willing to settle without suit in this matter upon 
the execution of proper releases and upon the giving of the 
eforesaid credits. 

A:-~ It was. 

CROSS EXAMINATION. 

X.0. l:- You have said more than once in your examina- 
tion in eheif that Mills and Slemp agreed that) your Company 
should have eredit on the $504.00 note for the value of the 
timber as fixed by the arbitrators. Now, is it not a fact 
that they agreed to give this eredit on eondition that Mary &. 
Jones should agree to share the loss in aceordance with their 
and her respective interests, that is that Mrs. Jones should 
give them eredit on their note to her in proper pwvportion? 

A:- No; they did not agree to give the credit on that 
REET ngs agreement being simply that the valuation of 
the timber was to be fixed by the board of arbitrators and 
that the amount of such valuation was to be allowed as a credit 
on gur notes. The ease of the overlap on the Jones tract 

was not made seperate and distinet from that on the Wyatt 


tract and nothing was said that implied that the eredit on my 


Company's note was to be contingent on the credit being made — 


pr a t p es : 
aos wel . = = — 
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| 
| 


by Mrs. Jones to them. 

K.Q. 2:- Is it not a fact that you have what was said 
and done in your presence confused with what was said and done 
after you left here at a time when Mr. Irvine was representing 
you and probably wrote to you as to what had been done? 

To make myself more fully understood, I will ask you if it is 
not a fact that the agreement to appoint arbitrators and the 

acreement as to the credit was made on the part of Mr. Irvine 
on the part of your Company after you had left here? 

A:- No; my mind is not eonfused with regard to these 
matters,nor is it a faet that the agreement to estimate the 
value of the timber removed from these overlaps, and that the 
amount fixed shovld be alowed as a credit on our notes; was 
made by Mr. inyine after my departure. My mind is very clear 
on these points for the reason that within the last 6 hours I 
have carefully gone over all the eorrespondance between myself. 
end Mr. Irvine, thereby refreshing my memory and preventing me 
from falling into any sueh error as you suggest. 

XQ. 3:- What consideration, if any, was there moving 
from your Company to Mills and Slemp to induce them to give 
this credit? 

A:- I know of no consideration further than that my Com-_ 
pany positively refused to settle, unless the proper credit 
was allowed it for the timber which had been removed, and l 


suppowed Messrs. Mills and Slemp were actuated by this fact 


ar 
and bytthe fact that sueh a credit was properly due bo ,oReks 


X.Q. 4:- Was not the real consideration their desire to 


avoid the expense in time and money and the worry of litiga- 


tion with your Company? And now that they have had to under 
: 


q 
{) 
) 


go this expence and worry, has not the eonsideration for the 
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agreement they made(whether absolute, as you think it was, or 
eonditional, as they think it was) failed? 

A:~ No; I do not think that was the real consideration, 
for they have brought this suit without any failure on the 
part of my Company to stand up to the deeission of the arbit- 
rators under that agreement. I, therefore, do mot think the 
real consideration was their desire to avoid the expense and 
worry of litigation. 

X.0. 5:- From letters reeeived by you from Mr. Irvine or 
otherwise, do you not know that the reason Mills and SlLemp 
refused to give the eredit was because Mrs. Jones refused to 
Bro rate the toss with them? 

A:- No; I did not know this fact until I was informed of 
it by you on yesterday. 

X.0. 6:- Was not the bill in the ehancery suit of south 
West Virginia Mineral Land Company against Lunsford and others 
refered to in your examination in eheif drawn by Mr. Irvine? - 
and was he not attorney for your Company? 

A:- I am now advised that it was drawn by Mr. Irvine, 
but I never saw the bill or a copy of it or knew its contents 
fully until to-day. The eonnection between Mr. Irvine's em- 
ployment in this case and my Company is as follows:- This 
matter had draged along badly and when I was in Big Stone Gap 
on one oceasion | talked over this ease with Messrs. Mills and 
Slempand afterwards I told Mr. Irvine to assist the counsel of 


Mills and Slemp and my Company would pay him a reasonable fee 


for his services. My understanding was that Messrs. Bullitt 


& MeDowell had been employed and Mr. Irvine was to assist them. 


It was afterwards agreed by my Company that Mr. Irvine should 


take the case alone for Messrs. Mills and Slemp, who were LO 
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pay him for his services in addition to the fee that our Com- 
pany was to pay him for assisting in the case, but it was all 
“the while understood and agreed that my Company should in no 
way be liable for eosts or otherwise interested in the suit 
than to give to Mills and Slemp the use of its name and pay 
the fee whieh it had originally agreed to pay Mr. Irvine. 
X.9. 7:- You stated in your examination in eheif that 
your Company had never been in posession of the 63 aeres in 
dispute. Now it appears from the bill in the ease of your 
Company against Lunsford et al that your Company alledses that 
it was at the time of the filing of the bill in posession of 
said land. It would seem, therefore, that the position of 
your Company is that it ean alledge kkak of reeord that it is 
in posession for the purpose of one suit and then for the pur- 
pose of the other suit prove that it was not in posession: am 
I right? 
A:~ I do not think you are. The declarations eontain- 
ed in that bill are the declarations of Messrs. Mills and Slemp 
who for their own benefit and frofit were alowed to use my 
Company's name in bringing this suit. 
X.Q. 8:- Then your Company alowed Messrs. Mills and 
Slemp to solemly aledge that it was in posession at that time , 
| did it not? 
A:- The matter was left to the Attorney of Messrs. Mills | 


Re sLemp anti to-day, amd I did not know what were his alera- 


tions. 
X,Q. 9:- Has not your Company paid taxes on all of the 
Jones tract since the time of his purchase or shortly thereaf- | 


ter? 


A:- My Company has paid all taxes that have ever been 
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assesed against it and it has paid taxes on the Wyatt and Jorms 
tract, but whether om not dhe overlaps in dispute were inelud- 
ed in the land assesed for taxes I am not prepared to say. 

X.Q. 10:-~ In the lease made to youb tenant, Meridith, or 
in the verbal permision, if. such 1t was, given to him did your 
Company expressly exeept the 63 aeres disputed tract? 

A:- I have never seen that, lease and do not know its 
berms. The arangement was made by my Company's attorney. 

X.Q. 11:- Have you not been just imformed by your Compa- 
ny's attorney that when he put Merridith on the land that he 
did not eccept from the kam#t tenancy the 63 aerestract and 
that he put him in posession of the whole tract? 

A:- Since my last, answer, my attorney has informed me 
that he told Mr. Meridith to go on the tract and that he did 
not mention that any part of it was to be exeepted from his 
tenancg. This was some three years ago when he did not know 
there were any disputed overlaps on the tract and he marely 
told Mr. Merridith to go on the tract on his own responsibil- 
ity as general attorney for the Company, but without any spe- 
eifie instruetions from any of its officers. 

X¥.9. 12:- Did not Mr. Irvine intend to convey the im- 
pression that he put Merridith in posession of the whole tract 
and told him S hold posession of the whole traet and further 
that he had authority so to do as general atbarney for the 
Company; and is it not a fact that,as attorney for the Company 


he did have authority so to do? 


These questions are objected to by The South West Virgina 


Mineral Land Company as hearsay. 
A:- The impression that I gained from what Mr. Irvine 


said was that he put Meridith on the land as a tenant without 


, 


i 
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excepting any part of it, and it is a fact that Mr. Irvine has 


| authoriiy at any time to do what he thinks is fob the best in- | 


terests of my Company during the absence of its officers from 
the county or the absence of speeifie instruetions to the con- | 
Soedh te Oe ge tee ee 

A:- I know of none. 

X.9. 13:- Then, if at the time Mr. Ervinet) put Meridith | 
in posession of the whole Jones tract as the tenant of your 
Company in order to hold posession for your Company of all of 
said tract ineluding the 63 aeres in pispute he (Irvine) thovght 
it) was in the interest of your Company so to do, he had author- 
ity for his aetion - did he not? 

A:- Mr. Irvine knew nothing of the 63 acres in dispute 
when he put Mr. Meridith on the land as a tenant. Mr. Ir- 
vine understands that he has authority to do what he thinks 
for the. bestsinterests of the Company. 

X.9. 14:- This answer is objected to as not responsive 
to the question ed I now ask the qugexkian witness to answer 
the question. 

wee repeat that Mr. Irvine had authority to do any- 
thing that he thought for the best interests of my Comp any. 

If your question is intended to imply that Mr. Irvine knew of 
the 63 acre tract in dispute and partitularly put Mr. Meridith 
in posession of that tract, I also repeat that Mr. Irvine 
knew nothing of their being 8 ge di spute on this land. 

X.0. 15:- This elaim on the part of your Company that 
it has never been in posession of the 63 acres in dispute is a 


comaritively new one, is it not, and one for the purpose of 


throwing the loss of the timber taken by the Wards on Mitls 


and Slemp or on Mrs. Jones, is it not? 


4 . 
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A:- I think it was generaly understood, when the purehae 
was made from Mills and Slem, that my Company was not in pos-_ 
session of these overlaps, which understanding is confirmed 
by the fact that the notes do not earty interest. The ques- 
tion has‘ not been diseussed since then, however, until the 
present controversy has arisen. We consider that our con- 
tract with Mills and Slemp to leave the quantity of this tim- 
ber to the decission of arbitrators, and their agreement to 
alow it a credit on our notes and the fact that a settlement 
has already been made regarding the overlap on the Wyatt tract, 
under the finding of that arbitration as a sufficient protec- 
tion to us for the timber also removed from the Jones overlap. 
The action of Mills and Slemp in trying to avoid their obli- 
gation to abide by thet arbitrator's decission may and probally 
did induce us to show that we were not in posession of these 
Overlaps. 

The above answer is objected to because in a large part 
a mere Gonelusion of the witness and as to the balance because 
totally irresponeive to the question. MeDowell, Atty. 

X.0. 16:- I now ask you again if the elaim that your 
Company has not been in posession of the 63 acres is not a new 
one advaneed for the first time on the approach of this pres- 
ent controversy? 

A:— There has never been ag,occasion until this contro- 
versy,to refer to this question of posession or non posession 
and therefore it has never been advanced before. 

X.0. 17%:- in the answer of your Company in these suits 
it is alledged in effect that your Company has never been in 


posession of the 63 acre tract. I will now ask you if it is 


not a fact that previous to this controversy your Company con- 
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sidered itself in at least econstruetive posession of the whole | 
(of the Jones tract and that it was ready at all times, if need | 
be, on the strength of the posession of your tenants Meridith 
and Moore and of your constructive posession to alledge and 
prove that your Company was and had been in actual adverse po- 
session of the whole of said traet? 

A:- I do not know exactly the meaning of construetive 
posession nor do I know how far the aetual posession and eul- 
tivation of a certain part of a tract of land enables a vendee 
to prove and maintain his right to the entire tract. I can 
simply say that my Company has never considered that it would 
be in posession of these overlaps until the title was made 
perfect and they were paid for. 

This answereis objected to beeause not responsive to the 
question asked. 

X.0. 18:- What you mean to say, then, is that as between 
you and Mills and Slemp you have not been in possesion, but as 
between you and a possible outside claimant to the land you 
would have your eounsel, if possible, take advantage of the 
fact that you had been in posession; am I right? 

A:- No, you are not right. I have already stated that 
the suit brought by Messrs. Mills and Slemp was not brought by 
my Company, but that it merely permited the use of its name at 
the request of Messrs. Mills and Slemp for the purpose of 
bringing their suit. 

X¥.0. 19:- I was not refering in my last question to the 
case against Lunsford et al, for in that case it appears that 


your Company employed counsel and also that by its permission 


a declaration was made of reeord that it was in posession, 


but I refer to posesstén elaims on the part of others tha® 


© cy 
R. T. IRVINE, Attorney at Law, BIG STONE GAP, VA. 


(18) 
Lunsford or parties to the three suits in which this deposi- 
tion is to be read, and I now repeat that,if I understand you, 
correctly,the position you take is that as between you and 
Mills and Slemp you elaim not to have been in posession, but 
in case your Company was suéd in ejectment, for instance under 
the old Ely patent, you would have your attorney take advan- 
tage, if possible, of the posession of your tenants under a 
tenancy which included the whole Jones tract; would you not? 

A:- You are right so far as you say that we do not claim 
posession of these overlaps as between ourselves and Messrs. 
Mills and Slemp. What action I would take in the event of 
adverse claims being set up under the old Bly patent would 
entirely depend upon the advice of my attorney. 

X.Q. 20:- Then, if you were sued in ejectment by claim- 
ants under the Ely patent and your attorney advised such a 
course, you would rely, would you not, if such be the case, on. 
the fact that you have paid taxes on the whole tract and that 
Meridith, your tenant, took and held posession for your Com- 
pany of the whole tract? 

A:- I would be very apt to be guided by my attorney's 
advice in the case. 

X.Q0. 2Qh:- I now ask you to file with your deposition 
certified copies of the land books in relation to the Jones 
and Wyatt tracts, shuwing on what Lracts and the acreage vhew- 
of your Company is assessed with taxes in Lee county. 


A:- I file same, as requested. 
REDIRECT EXAMINATION. 


Q, l:- I will ask you, Captain, whether or not your Gom- 
ause of the ar- 


pany were subjected to additional expensecbec 
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bitration and, if so, what. 
Objected to because immaterial. MeDowell, Atty. 
A:- Yes, my Company agreed to pay and did pay 1/2 the 


expenses of this arbitration which included the expense of 


havéng a surveyor establish the line of these overlaps and the > 


expense of one member of the board of arbitrators going to the 
overlap and counting the trees which had been eut therefrom 

and 1/2 of the fee charged by all the other arbitrators for 
holding their arbitration. 

Q. 2:- I will ask you what consideration there was for 
your Company paying these items. 

Objected to because immaterial. McDowell, Atty. 

A:- The consideration of getting the title to this prop- 
erty straightened up and getting the credit agreed upon for 
timber removed therefrom and getting the matter settled gener- 
ally without litigation. 

Q. 3:- I believe you have stated once, hut I will ask 
you in this conection to state again whether or not there was 
any necessity for this suit to be brought in order to fource 
your Company to make this payment, if the credit had been 
alowed, or whether your Company stood ready and willing to 
make this settlement without suiv. | 

A:- No, there was no necessity for this suit whatever so 
far as my Company was concerned. It was ready and willing } 
to settle this matter in accordance with its agreement with 
Messrs. Mills and Slemp and for some time had the money in 


bank here which our attorney had been directed to use to make 


that settlement. 
The witness not having proved a tender even of the amount 


which he admits to be due, the above answer is objeeted to as 
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irrelevant and immaterial. 

Q. 4:- State whether or not the proper releases and the 
new deed of general waranty contracted for had been tendered 
your Company prior to the bringing this suit. 

Objeeted to as immeterial. 

No, such papers have never been tendered to my Company. 

Q. 5:- State whether or not the credit contracted for on 
account of this timber matter had been prior to the bringing 
of this suit placed upon the note sued on, or whether it has 
ever been placed thereon. 

A:- No, such a credit has not been placed on that note. | 

Q. 6:- Please state whether or not your Company notified 
Messrs. Mills and Slem that the money was ready and would be 
paid at any time when the proper credit had been given, re- 
lease papers and new general waranty deed furnished. 

A:~ It did. 

Q. 7:- You ha ve been asked on cross examination many 
hyperthetical questions concerning your defenseof the whole of 


the two tracts of land, to-wit, the Jones and Wyatt tracts in- 


eluding the overlaps. I will ask you whether or not, if of 
reef 


suit in ejectment and been brought for these overlaps alone, 
would your Company have defended such a suit? 

A:- No, my Company would not have defended such a suit, 
but would have notified Messrs. Mills and Slemp and ealled 
upon them to defend it. My Company, in making this purchase 
from Messrs. Mills and Slemp, had no intention of buying a 
lawsuit and did not consider nor acknowledge posession of 
these tracts until the new deed of general av kak} sowstaanell| 
for by Messrs. Mills and Slemp,had been delivered to ib. 


This answer is objected to as immaterial. 
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| Meat ds DER sour Company pver atéanpt to 0ld tinber from | 


these overlaps or did they ever exercise any other visible 


_ acts of posession or would it have made such attempts or exer- | 


cise such acts until the whole matter had been cleared up and 
the new deed of general waranty given as contracted for? 

Objected to because leading and immaterial, and because 
witness’ Company is estoped to deny having been in posession 
of the land. 

A:- No, it did not exercise any such act of posession 
nor would at have done so until the deed contracted for had 
been delivered. No, it never has sold or attempted to sell 
any timber from these overlaps. 


Q: 9:- For what is the land embraced in these overlaps 


chiefly valuable? 


A:- For its timber. 

Q, 10:- Please state, if you know, what proportion of 
the value of the timber has been taken from the land by the 
Ward heirs. 

This question and further questions on this.line are ob- 
jected to because utterly immaterial and improper: for redi- 
reet examination. 

A:- I have not made an examination of this land sinee 
the timber was eut and do not know what proportion of the tim-— 
ber has been removed from it. 

Q. ll:- Please state the amount per eere paid by you for 
the balance of the Jones tract and the amount contracted to be. 
paid per acre for this overlap. 


A:- The amount paid for the balance of this tract was 


$8.00 per acre and the amount contracted to be paid for this 


overlap was also $8.00 per acre, our expectation being that 
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it was to be delivered to us in the same eondition as the othr 


part of the tract and in the condition it was then in, when we | 


made the contract. 


This answer is objected to for, if the disputed tract was 


not delivered with the rest of the land, the answer of the 
witness is ik athens to vary the written eontract by evidence 
of previous or eontemporaneous agreement. 

Q. 12:- I will ask you how long it has been since this 
question of bringing suit against the Ward heirs has been ac- | 
tively agitated and agreed on betwean yourself and Messrs. 
Mills and Slemp? rt 

A:- As well as I ean remember, it waa about two years 
ago that Messrs. Mills and Slemp decided to bring this suit, 
provided my Company would consent to the suit being brought in| 
its name. 

Q. 13:- Is it not a fact, however, that prier to that 
time you notified them that if,the name of your Company was 
needed, you would consent to its use in this @@amedion; and, 
if so, how long before that time? 

This question is objected to; first, because leading and 
second, because immaterial. | 

A:- I ean not recall exactly when my Company first agreed 
to permit the use of its name in this suit. The question | 
of getting the title to these overlaps straightened has been 
agitated by my Company from a date very shortly after the pur- 
chase was made from Mills and Slemp and it was considerabls 


time after we first began this agitation that they notified me 
that they wanted to bring the suit in the name of my Company, 


but I can not state exactly when that time was. 


And further this deponent saith note 
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Also the deposition of ©.5lemp, taken on behalf of him- 
self and J.B.F.Mills. ee 

PRESENT connsel for all the parties interested. 

The witness, being duly sworn, deposes as follows: - 

Q. l:- State your name, age, residence, and ocupaéion. 

A:- My name is C.Slemp;my age is 54 years; occupation 
farmer; residence Turkey Cove, Lee Co.,Va. 

Q. 2:- Please state the facts relative to the conference 
held between you, Mills, Captain Gerow, and Mr. Irvine in the 
latters office in April “93. 

Az- I can not give the date exactly of the conference 
held in this room, but it was after the settlement of the suit 
with the Wards when we claim that the title of the land was 
perfected. I had learned from Mr. Irvine that Captain 
Gerow would be here on that day, whatever day it was, and con-— 
sidering the title of the land then perfect, I brought Sg ¢ 
two notes with me; one for $504.00 and the other for 6664.00, 
and demanded payment. To that payment Captain Gerow objectad 
because certain of the timber had been taken from the land for 
which he said we ought to give him eredit on these notes and 
that Barbara A.Ritchie had instituted suit for an interest in 
lands over in that section which would probably effect this. 

I refused to give credit for the amount of the timber unless 

Jones and Wyatt would give us @ like credit for the notes held 
against us, Milis and Slem.- We differed then as to about | 
what the timber was worth that had been taken off. I had 
gone over the ground with Mr. Jones and some of the Coomes. | 


boys and “r. Wyatt and made a rough estimate of the amount of 


the timber and gave to Mr. Gerow my idea that day of the amomt 


a what I thought it was worth. 


as near as | could and adde 


: 
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| 
He thought more, and the question of arbitration then was spring 


and finally consumated. The duty of those arbitrators was | 


simply to estimate as nearly as they could the amount and qual- 


ity of the timber and the value. They did not give their 


award in dollars and cents, but estimated the oak timber at so 
| 


much per thousand and gave the amount of feet and the poplar 


timber at so much a thousand. In the @onference mentioned, 


Captain Gerow and myself differed as to who was responsible 


for the loss of the timber. 
QO. 3:- What, if any, condition was prec&éden& to the 
agreement or even talk of an agreement of giving the Comp any credit. 
for the value of the timber? 


A:- 1 proposed to give the “ompany credit for the timber 


on condition that Jones and Wyatt would give us credit on the same 


i 


thing. | 


Q. 4:- What, if any, was the consideration which induced | 


you and Mills to make this conditional agreement? 
A:- We wanted to avoid the trouble,expense,and worry of | 


a law suit and so told Captain Gerow that day. 
| 


Q. 5:- State whether or not Wyatt and Jones agreed to 


_ give you eredit in order to reach a settlememt with the Company. 
| 


A:- Wyatt did on his part which was very small, his pro- 


portion being $5.56. Mrg. Jones refused to give us credit, 


consequently we refused to give the Company credit. 
0. 6:- State whether or not Wyatt was present at the 
time of the conference in Mr. Irvine's office. 
A:=- No, sir, he was not present. 
Q. 73- Where was he that day? 
A:- I saw him in'the morning before I came here at Olin- 


_ ger station on his way to the Grab Orchard to attend the trial 
: | * | 
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he had there in another case and I told him that I was coming 
here that day on purpose to get the money on the land from 


Captain Gerow. : 


Q. 8:- State whether or not you and Mills were both 


present during the whole of the conference. 


A:- We were, as well as I recollect now. 


Q. 9:- In answer to question No. 2, you stated that Cap- | 


tain Gerow urged the pendancy of the Ritchie suit as a reason 


for his refusal to pay the amount going to you. What became 
of this oBjection? 

A:- I do not think there was anything said about it when © 
we settled with Wyatt and I ahve not heard anything said about © 
it lately. I supposed they had droped that part of it and 

"agreed not to bring it up any more. 
Q. 10:- If I understand you, you and Wills agreed to the : 
| arbitration as to the value of the timber on the supposition 
and on condition that Mrs. Jones and Wyatt would give you the 


credit for which the Company was contending. Am I right or 


not? 
A:- Yes, sir, you are tight. I might state another 


word in relation to that arbitration. The necessity was to 


arive at some definite conclustion as to the amount. Captain 
Cerow was claiming one thing as to the amount and value and | 
was claiming another and when the amount and value was fixed 
there was one thing to be settled, and that was the map onsébi lity 
othe parties, and that never has been settled. | 


| Q.21{Whdb position did you and Mills then take as to the re- 


sponéibility for this loss? 


A:~ We took the position that we were not responsible, 


but that the Land Company was- 
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Q. 12:- Now turn your attention to the litigation be- 
tween yourself and Mills and Mrs. Jones and please state what, 
if any, was her agreement with you as to shareing the exp enges 
of grfeching the title of the disputed land. 

A:- We all agreed, Wyatt and Mrs. Jones and myself, to 


go in jointly and pay in proportion to the money each had init> 


Q. 13:- To pay what? 

A:-~ To pay a lawyer fee and the expences of the suit. 

Q. 14:- Are you sure her agreement did not relate only 
to her proportion of the attorney's fee? 

A:- I think it related to all the expenses we might be 
put to in the transaction of the matter and the costs of the 
settlement with Ward. On this question I might also add 
that she also agreed to pay her proportional part of the cost 
of the arbitration. We considered the expeanag part of 
Wyatt, Jones, Slemp, and Mills of that expense to be one-half. 

Q. 15:- When did the Mineral Land Company people first 
make the claim to you that they were not and had not been in 
posession of the 63 acre overlap of the Jones tract? 

A:- I never heard of their claiming that until Captain 
Gerow said it yesterday. 


Q. 16:- State whether or not in any conference held be- 


tween you and Mr. Irvine relative to the suit against Lunsford | 


and others or at any other time he took the position that his 
Com any had never considered themselves in posession of said 
ouaittiaas 

Objected to because immaterial. 

A:- He never took such position to me. 

Q. 17:- Why was it thought necessary to obtain the con- 


sent of his Company to use its name in the suit against Luns- 
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ford and others? 

A:- We had conveyed whatever title we had to them be- 
cause we understood we had no right to bring suit in our own 
name. | 

Q. 18:- Is it not a fact that you were informed by Mr. 
Irvine that such a suit had to be brought by the party in po- 
session, that the bill would have to alledge posession in the 
plaintiff and that this was the reason why it was necessary to 
bring the suit in the name of his Company? 

A:- That was my understanding from Mr. Irvine and that 
is the advice I had received from other counsel. 

That question and answer is objected to as immaterial. 

Q. 19:- Please state whether or not Mrs. Jones was in- 
formed of what was to be and had been done in regard to per- 
fecting the title to the 63 acres and what she said to you in 
regard thereto. 

A:- I have had frequent conversations with Mrs. Jones 
in regard to the perfecting the title to the 63 acres and told 
her that we would have to bring suit. We regarded it her 
duty to perfect the title, but Mills and 1 were willing to 
help her. After I had had a conversation with Mr. Irvine on 
the subject, I explained it to her and her husband and she 
sent him with me and Wyatt to employ Mr. Irvine to bring the 
suit and our agreement was before Mr. Jones before we left 
there and with Mr. Irvine that we would pay in proportion to 
what, each party had in the business.After the title was per- 
fected, she came to my house and before the institution of 


these suits she stated that she was willing to pay her pro- 


portionate part of her expenses in perfecting the title as 


they had agreed, but was not willing to pay for the loss of 


s “s % 
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timber on the land and expressed a willingness to settle on 
those term s and I told her that was all right as far as it 
went to this timber question and that the Land Company was 
demanding damages from us and we would have to claim the same 
damages from her. 

Q, 20:- When Mrs. Jones agreed to bera her proportion of 
the costs and expenees of the suit with Lunsford at the time 
last stated by you, did she or did she not understand that 
those expenses were all the costs, expendatures, and outlays 
that had been necessary in the prosecution of that suit, or 
did she understand merely that she was to pay her proportion 
of Mr. Irvine's fee? 

Ar- She understood that she was to pay her proportionate 
part of it all because we all went into it together and agreed 
to pay in proportion to the money that we each had in it. 

CROSS EXAMINATION. 
By Counsel For Mary #.Jones. 
¥.0.1Mr. Slemp, will you please state what induced yoursblf ad 
Mrs. Jones and Wyatt to make an agreement to pay the expenses 
of perfecting the title, if such agreement there was! 

A:- We held notes payable when the nakeaxNere title was 
perfected to the land and, unless we give perfect title to the 
land, the notes would never have been paid, so we were very 
much interested in getting the title perfected. : 

X.0. 2:- Is there not a decree against the Lunsfords 
and Wards for the costs of this suit mentioned? If so, why 
do you assume the obligations of debts of the Wards and ohh 
fords in this matter? 

A:- We were plaintiffs in thé case and the Wards and 


Lunsfords were insolvent and, being plaintiffs, 1 supposed 
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we were responsible for the eosts ineured by us. 

X.0. 3:- Is it not a faet that you yourself agreed with | 
Mrs. Ward at a certain eonference which took plaee between you 
and her that you would pay the costs in the above mentioned 
suit? | 

A:- ™o, I never agreed to pay it individually. All 
the conference I had with’Mrs. Ward was in the interest of the 
whole party. We, would some times come together and ang some | 
times make me spokesman and I never would do anything without 
agreeing with the other parties in getting their eonsent. 
After the diseussion with “rs. Ward as to her title and ours, 
she rather yeilded that oub title was the best and agreed that, 
if we would put her to no costs, they would make no defence in 
the suit. That was the cheapest possible way that we eould 
prove a title. That was afterwards explained to Mrs. Jones 


and to her husband, James F.Jones, and I never heard her make 


any objection to it or any part of it and her husband ees 
as we came from Jonesville, after my last deposition, that she 
would be willing to pay her part and had told me before. | 
X.Q.4:- Was this agreement that you made with Mrs. Ward 
or this conference that you had with her, - was that previous | 
to the deerce against the Wards and Lunsfords? 
A: = + Yés, it was. Mr. Irvine, our attorney, was pres- 


ent on that occasion. 


proportion of the eosts of perfecting the title to the said 
land, was that agreement previous or subsequent to the suit 


which she now has pending against yourself and Mr. Mills? 


X.Q. 5:- When Mrs. Jones, as you say, agreed to pay her 
| 
| 


| 


A:- O22 yes, it was long prior to the suit against me and 


Mills. 
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X.0. 6:- Now, did she ever authorize you to make any 
such agreement with Mrs. Yard that, if she, “rs. Ward, and 
others would not defend the suit in perfeeting the title: to 
the said land, that she, Mrs. Jones, would pay her proportion- 


al part of the costs? 


A:- “rg. Jones came to me frequently before the institu-_ 


| tion of the suit against the Wards and requested me to go 
forward and try to have the title of the land perfected and 
said she was willing to bear her part of the burden. I did 


go forward with a greab-tessof time and expenses of money of 


my own to try to get the land title perfected. This expense | 


of eost in the Ward suit was the least possible cost that 


could have been made and accomplished the purpose for whieh 


the suit was entended and I so expressed it to Mrs. Jones ty 


erwards and she expressed herself well satisfied with it. 
She seemed to be well pleased that the thing was wound up in 
such short order and at such little eRpense. 

Obj. Mary E.Jones objects to this as irresponsive to the 
question. 

X.Q. 7:- You said in your answer to a previous question 
that, bhe Wards and Lunsfords are insolvent and in case they 


' are insolvent that yourself, Mrs. Jones, Mills, and Wyatt 


would be responsible for the costs: now, is this not an : 


tion on your part that they are insolvent? 
A:- It is mere hearsay. I never investigated it, but 


Mrs. Ward's land was sold from under her under a deed of trust 


. 


: 
| 
} 
| 
/ 
: 
/ 


and the land that Lunsford lives on comes through his wife and | 


I do not suppose he could be reached on that. That thing 


| was talked about and it was considemted and the best informa- 


tion we could get was that nothing could be made out of them 
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at all, unless we eould get them to voluntarilly come and pay 
something and that they seemed rather slow about doing. 
They have never keem paid anything. I know that the land 
was sold under a deed of trust and that the land Lunsford 
| lives on comes through his wife. 
This answer is objected to because hearsay. Jones, Atty. 

X.0. 8:- Now, will you. not state if it is not a fact 
that you have Mrs. Jones' agreement to pay a part of these 
costs mentioned confused and also talks that may have been had 
in regard to a compromise that was at one time talked of in 
| reqard to the timber t aken from the disputed 63 acrepract 
| whereby, if the compromise could have been satisfactorially 
effected, she might have been willing to pay some proportion 
of aaid expenses? 

A:- “o, sir, I have not gotten it in any way comfused. 
The suit for the perfecting the land and these expenses in- 
cured is an entirely diferent thing from any question of the 
timber question. 


Further this deponhant saith not. 


Also the deposition of J.R.F.Mills, introduced by counsed 


on behalf of himself of himself and ©.Slemp, a witness of law- 
full age. 
PRESENT R.T.Irvine, C.H.Jones, and counsel for Mills and 
| Slemp . The witness,being duly sworn, deposes as follows: - 
Q. 1:- State your name, age, oecupation, and residence, 
and state your eonneetion with these suits. 
A:- My name is J.B.F.Mills; age 41; residence Washington 
| County Virginia; occupation farmer; and | am a party to these 


SULLS 
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-Q. 2:- Please state what, if any, agreement with regard 
| to the timber taken from the disputed land you and Col. 5Slenp 
entered into with Mr. Gerow's Company; on what, if any, eon- 
-@aition such agreement was made; and what the consideration was 

| for making such agreement. 

A:- Col. Slem, Capt. Gerow, Mr. Irvine, and myself were | 
present in this office and Col. Slemp and 1 were making an 
effort to get this money from Capt. Gerow or his Company and 
the question of timber having been removed from this disputed 
/piece of land was agiteted between us. As to reachig& a per-. 
manent agreement at that time between us, 1 do not think we 
| did before I want away. As I remember, the conference broke 

up with the understanding that “ol. Slemp would see the par- 

ties who had sold us the land and see if they would bear a 
| part of the loss of the timber and, in that event, there eee 


be a permanent settlement reached. The consideration, as l 


understood, was to avoid a lawsuit and to get ab a settlement 
of our own together with a settlement with Jones and Wyatt. 
0. 3:- Capt. Gerow's impression from his deposition ap- 
| pears to be that you and Slemp agreed absolutely to give ste 
Company credit for the value of the timber regardless of the 


consent of Mrs. Jones and Wyatt to he@p you bear the loss. 


He has also stated that the consideration which moved you and | 


loss of the timber ought rightly to be born by yourselves. 


Slemp was, at least in part, the fact that you felt that the 
| 


State whether he is right in these two respects. 
A:- I never did feel nor beleive that it was right for 
Col. Slemp and myself to bear the loss of that timber as we 


had no posession of the land whatever and no way of stoping 


the parbies who were trespassing on that disputed land, but 


2. ( y r 


fi 
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argued with Capt. Gerow at that time that I beleived that his | 
| Company would be responsible if the law-suit was entered into 
(at that time, to whieh he protested. I also argued the 
point at the time that, if we were responsible, there was no 
question but that the parties who sold to us were responsible. 
Col. Slemp urged Capt. Gerow, as I remember, to pay all but 
$450.99 of his $504.00 note and the other note of $194.09 due 
on the Wyatt overlap, leaving a suffieienksy in the hands of 
Capt. Gerow's Company to be settled in reference to the timber 
as soon as an adjustment of the matter could be had between 
ourselves and Mrs. Jones and Wyatt. This Capt. Gerow refus- 
ed to do, saying that that was not a permanent: settlement of 
the thing, and thereupon they diseussed the matter of getting 
a lumber man to go upon the ground and measure the timber and 
| see what the damages realy were, but, as I remember, no agree- 
ment was reached in regard to the thing. I think Col. 
Slemp eontended for having more than one man to go and examine 
the timber and, if they could get a just report of its value, 
after our settlement with the Joneses and Wyatt, we would then 
make settlement with Capt. Gerow without litigation. I got 
the impression from Col. Slemp's conversation that he knew and — 
“understood who the man was that bhey were getting anf he pro- 
| posed £0 get another man or two other men to go with the man 


and value the timber and the reason why I was willing to get 


through the thing in that way was expressly for the purpose of 


-fighiine 2 lav-suit and with the assuranee that the Jonses and | 
Wyatt would at least help bear apart of the expenses or loss 
of the timber. 

This answer is objected to by eounsel for “ary &.Jones 


go far as it relates to what the witness said that he argued 


lf 
Re eo. @ 
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that, if Slem, Mbkis, and himself were responsible for the 
timber taken, that the parbies who sold to them would also be 


| responsible, because a mere apinion of the witness is immate- 
rial and irrelevant. C.H.Jones, Attormey. 

The Southwest Virginia Mineral Land Company, by counsel, 
objects to so much off the above answer as seeks to give an 

_ argument between Capt. Gerew and the witness and “ol. Slemp on 
the ground that it was immaterial and hearsay. R.T. Irvine, Atty 

Q. 4:- State whether or not J.M.Wyatt was present at the | 
conference refered to by you. 

A:- It occurs to me that I saw Wyatt in town that day, 
but, whether he was present, I am not sure. It seems to me 
that there was somebody else present. Il am not sure that 
anyone was present, except Capt. Gerow, Mr. Irvine, and myself. 
Possible there were people coming in and going out. 

Q. 5:- State what, if anything, at the conference above 
mentioned Col. Slemp daid to “apt. Gerow as to giving credit | 
for the timber. 

A;s- Col. Slemp said he would give credit upon Capt. 
Gerow's or his Company's note for whatever amount Jones and 
Wvatt would pay, but he did not beleive that we were respon- 
sible for any of it. At the breaking up of the conference, 

I left my interest in the affair in the hands of Col. Slemp, 


who was to see Jones and Wyatt. 


CROSS EXAMINATION 
By R.T.Irvine, attorney for Southwest Virginia 
Mineral Land Company. 


X.Q. l:- Were you present during the whole of that con- © 


ference? 


A:~ I think Gol. Slemp and I came up together and went 


oy © 
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away together and, if I went away, I have no recollection: ofit. 

X.0. 2:- Is it not a fast that the parties were together 
off and on several times during that day and that you were | 
present only a part of the time? 

A:- I do not remember any other conference taking place 
that day, except the one refered to. I think I met Capt. 
Gerow on the street and he and I may have talked about the 
matter, but to have a conference between us, there was no 


other that I know anything about. : 


| 


| 
X.Q, 3:- I will,ask you,Senator, to try to refresh your 


memory on this point and, having done so, whether it is not a 
fact that during this conference you vere in and out of my 
offire several times and were present only a part of the time | 
that Capt. Gerow and Col. Slemp were discussing this subject? | 

A:~ If I went in and out of the office, I have no re- 
collecticn of it, Mr. Irvine, and the reason I feel pretty 
sure of it is that I remember Slemp looking after me and brirg- 
ing me up here and we were in conference here until we broke | 
up and Slemp and I went out to the Intermont Hotel. That, is 
my recollection distinctly. I think I do remember someone | 
calling Mr. Irvine, may be diferent p arties, but I do not 
think he went further away than out into his hall. 

X¥.0.4:- Whose duty did you regard it to perfect these 


titles? 


A:- I thought it was the duty of Jones and Wyatt to do © 
so, but, while thinking it that way, I thought it was the 


duty of the parties who were in posession of the land to keep 


trespassers off of it and 1 so urget “r. Irvine on ‘being that 


there were trespasses being committed on the land. The | 


reason 1 beleived that was the sale of the land was made to | 


e: ® q: 
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| RT. IRVINE, Attorney at Law, BIG STONE GAP, VA. 


(36) 

Capt. Gerow's Company immediately after the purchase by Slemp 
and me from Jones nad Wyatt and whatever posession of the : 
property was delivered to us by Jones and Wyatt we turned over 
ag the “Company and it is my distinct re- 


collection that I told the parties to whom we sold the land 


thet it was represented by the parties from whom we bought 
that it was only a shade of question and could be easily set- 
t led about this overlap. 
X.9. 4:- When you spoke to me, please state what I re- 
plied on this subject on behalf of the Company, if you tan re- 
call it. 
Slem and Mills, by counsel, gbjegt to any answer made to. 
this question, unless it show i eae or the said Land 
Company, because otherwise hearsay. : 
A:~ I do not remember all that occured between “r. 
Irvine and myself in reference to that so as to give a conned- 


ed statement of it, but I do remember that he insisted that 


the title was to be perfected by us people and I insisted that, 


it was his duty to keep trespassers off of it. 
X.0, 5t- Is it not a fact that I notified you that the 
Company would assume no controll or act of owmership whatever | 


over the land and would look to you and Col. Slemp to perfect | 


the title and protect the timber, but that you could use the 


name of the Company in bringing the suit, if desired? ° 


A:- My distinct recollection is in that conversation, 


when you mentioned the fact first to me that timber was being 


taken from the land, I think it was the first conversation, 


that I asked you how we could do anything in keeping trespass- 
ers off of the land or in any way controll when we had no po- 


session and no title in us, but, if it had to be settled by a) 
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| suit, it had to be settled in the name of the parties and I 
asked you how there could be any suit brought, except in the 
name of the Company, and if we were permitted to do so. 


Your reply to me was, as I have the distinct impression, that 


you would have to communicate with the fompany in reference. to 
thet point. | Some time afterwards, I have the impression 
_ that I askdd you about it again and finally, but how long af- 
ter that I can not tell, you said to me that it would be all 


right to bring the suit in the name of the Company. 


REDIRECT EXAMINATION. 

Q. l:- Please state whether or not in the conversations 
just mentioned by you Mr. Irvine took the position that his 
Company was not in possession of the disputed overfaps and 
whether or not it be a fact that their claim of not being in 
possession is a new one disigned for use in this pending 
litigation. | 

This question is objected to as argumentative and leading 

A:-~ I do not bemember that there were any objections 
urged by “r. Irvine as to possession, but it is distinct in my) 
mind that he told me that he had a man on the property still 


outside of the overlap and that he had made some effort, - I 


} 


can not tell just how that was - that the man that he had 


there was to keep trespassers away, but that in this instance © 


he had made a failure to notify we3 that the note coming to us 


was not to be paid until the title was perfected. 

0. 2:- Mow that your recollection has been freshened, 
please state whether or not Wyatt was present at the time of 
the conference in “r. Irvine's offive between Cerow, Irvine, 


Slemp, and yourself. 


©, o 
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A:- I am very sure that he was not here and the only 
reason that a question was raised in my mind about it in giv- 
ing my statement a while ago was that I had heard that Mr. 
_Gerow had stated that he was here, but now I am sure that, if 


| he did state that he was mistaken. 


Also the deposition of R.T.Irvine, introduced on behalf 
of the Southwest Virginia Mineral Land “ompany, a witness of 
lewfull aze, who being first duly sworn, deposes as follows:- | 
My name is R.T.Irvine; age 31 years; occupation law- 
yer; residence Big Stone Gap, Virginia. I am the attorney 
for the said Land Company and was the attorney in the suit in 
Lee Gounty vs. Nelson Lunsford et al. I wish to say in ad- 
vance that I regret very much the necessity of giving my de- 
position in this matter, but I have been so connected with it 
as to render it necessary in my judgement to do so. I have 
been the attorney in Wise for the said Land Company since 1890, 
My office for the Company was at first altogether and has all 
along cheifly been the collection of lot notes in Big Stone 
Gap. some time in 1891, I think in the Summer time, some 
“one of the parties connected with these present suits, I be- 
lieve it was Mr. Mills. came ‘to me and told me there was tres- 
passing going on on some lands in the Wild Cat Valley near 
‘Ward's Mill. He explained to me somewhat the nature of the 
| 
| 


Gerow and he either wrote me or was here in person shortly 


| 
after and told me that his “ompany did not propose to do any- 
| 
| 


thing about it, that Mills and Slemp were to make the title 
good to them, and his Company did not consider the land theirs 


for any purpose until the title was perfected and a deed of 


'controversy, which was the first I knew of it. I wrote Capt. 


! 
| 
| 


’ 
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general waranty made by Mills and Slemp. Il communicated 


this fact to Mr. Mills. = I remember that about that time 


Mr. Wyatt and I think also Mr. Frank Jones came to see me, per- 
haps with “'r. “ills, and I ely besed the same thing to them. 
‘I ean not say positively when the transaction with old man 
Meredith occured. I was at Ward's Mill one day on business 
for other clients and he aame to me saying that he understood 
I was the attorney for this Land “ompany and wanted to know 
‘if it was all right for him to live in the house and cultivate 
the cleared land on the place. | I knew that the interest of 
the Company demanded a tenant and I told him to go ahead and 
live on the land and cultivate it as the Company's tenant and, 
if he could pay any rent, it would be all right. I am not 
' sure whether I knew at that time of this di puta, bet I do not 
think it occured to me at that time in talking to Meredith or 
that any reference whatever was made to these disputed strips. 
‘There were occasional references made to this matter by Capt. 
Gerow on the one hand and Mr. Mills on the other up to some 
time in '92, I think in the Spring, as that was the time Capt. 
Gerow usually came out here. On the occasion of one of 
lhis visits about that time he explained more fully to me the 


‘nature of the controversy and said that Mills and Slemp had 


i} 


Prete] + 
employed or would employ counsel. I think he had,Mefowell 
on his mind to take ahold of the matter and test it and he 
said to me that he would employ me for his Company as assist- 
ant in order to get’the matter worked up and cleared off and 
settled one way or another. I think perhaps he and Mr. 
“Mills were together in my presence discussing the mabter on 
this same visit and he told Mr. Mills that he recognized no 


it 
‘io responsibility in the matter on account of his “ompany 
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either for the litigation or for the timber taken, that he did 


not buy a law-suit, and,to the best of my recollection, told 


him then that he did not regard his Company in possession of 


the land until it had been deeded to his “ompany by the gen- 
eral waranty. | 
Some time later “ol. Slemp came to me and said that the 
matter had dragged badly and that he and Mr. Mills had failed 
to secure counsel and asked me whether 1 would be willing to 
undertake the whole case by myself, if the parties imterested 
"would pay me an additional fee to what I expected to get from 
the hand Compass I told him that [I saw no impropriety in 
my doing so and that I did not suppose the Company would ob- 
ject and named $50.00 as an additional fee. Some time after. 
this, Col. Slemp came to my office with Messrs. Wratt and 
Frahk Jones, the husband of Mary &.Jones, and concluded the 
arangement with me. I think this was in the Fall of ‘92. 
I do not remember whether at this time I had notified the Com-_ 
pany that this action was proposed to be taken, but I think l 
had. It, was about this time, at any rate, and there was no 
objection raised to this course on my part. I do not remem- 
ber now whether Capt. Gerow was here in person about that time | 
or whether ox the matter was discussed by correspondance. | 
I think Capt. Gerow was here and the question of the liability. 
of the Comany for eosts was discussed by usor,] had this in 
my mind independant of such discussion. At any rate,1l re- 
member distinetly when this conference occured between Col. | 
Slem, Messrs. Jones & Wyatt, and myself that the liability of 
the Company for costs was discussed and I told them they must 


look out for this. In case we lost the suit, judgement 


would go against the Company for eosts and in case we won that 


ad 9 e- 
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' the Wards were insolvent. This latter fact I knew from 

_ having obtained a judgement against them in Lee “ounty on a 
claim and having been unable to make anything out of it. 
They agreed on that oecasion to pay these eosts themselves in 

_ the same proportion in which the attorney's fee was to be 

| paid, to-wit, in proportion to the amount of money that was 
going to each one. Col. Slemp was the spokesman and the 
others assented to the best of my recollection. There has 
arisen a contest on this point between “ol. Slemp and “rs. 
Jones. “vy positive recollection is that ‘Mr. Jones was 
present, that all parties assented, but as “r. Jones is rather 
hard of hearing, it has oceured to me that his misunderstand- 
ing might be attributable to this fact peed to the best of my 
belief he understood that the costs of the suit were to be 
provided for as well as a fee of $50.00 to me. 

There was a conference late that Fall, that is the Fall 
of '92, or possibleyin the early part of ‘93 on the land in 
dispute which I attended. Col. Slemp, Me. Wyatt, one of 
Mrs. Jones sons, and several of the Wards and Lunsfords were 
present besides myself. I wanted to familiarize myself with | 
the loeation of the various tracts of land involved and I 
think the general object of the conference was to arive at 
some idea of the hand, of damage done on the land , and the 
amount on the respective tracts ,and to learn if it were not 
possible to recover the money which the Wards were to get for 


this timber. I had understood that the timber had been te 
VA%. | 
to a Mr. Richmond who had saved it up and I heard had not paid 


the money. The question of damages was at that time being 


discussed by all parties and the effort was to try to arange 


some plan of compromise or agreement with the Wards whereby 


" ue e. 
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on our side we would save some of the kxmkex money which the 
_ timber had brought. I do not remember just what agreements 
were made between the eet ee a but I know that, aeting 
for himself and Mills and Mrs. Jones and Mr. Wyatt, Col. Slemp 
| was doing all he could to arange some plan of recovering 
something, if possible, from the Wards on account of this 
timber. I remember that I insisted that the Land Company 
would elaim damages and was advising a compromise all around. 


Mrs. Wards land was mortgaged, including the overlaps, for 


what appeared to be its full value to Flanary & Brother and 

she was a widow with several young childegn and whatever agree-| 
ment was made with her by Col. Slemp was made for the benefit 
of Wyatt and Jones and I think with their knowledge and con- 


sent, though I was not present at all their conferences on 


| 
| 
| 
| 
| 
| 


that occagbion. 


After getting the full data on both sides of the title in 


dispute, I brought the suit in the name of the Southwest Vir- 
| ginia Mineral Land Company, but it was understood by all par- 
ties that the real plaintiffs were “essrs. Mills and Slemp 
and Wyatt and Jones. Neither “apt. Gerow nor Mr. Myers knew | 


the contents of the bull. They were necessarily parties 


defendant because title to the Wyatt tract stood in their 


names and I had them convey to the “ompany and file an answer 
=) 
under oath im the bill. I wrote them a letter explaining 


the nature of the matter, but 1 do not think | sent a copy of 
the bill at that time, if at all. They understood that the 
other parties mentioned were the virtual plaintiffs, while 
their “ompany was only a formal plaintiff. 


Next came the meeting in my office in April ‘93 about 


which there has arisen some diferences: There have been so 
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many of these various conferences that it is aifexemkx dkffx- 
eukkxkhakxxkxis difficult for me to remember clearly what 

' eceured at all of them. The best recollection I have, how- 
ever, of this one is that after a good deal of discussion as 
to who was liable and as to the real amount of the damage done 
it was agreed on between “apt. Gerow and Messrs. Slemp and 
Mills that the damage should be estimated by arbitration and 
whatever sum was found should be credited on the notes due 
from the “ompany in the proportion to the amount due on each 
tract. My recollection differs somewhat from that of “apt. 


Gerow on the one side and “essrs. Mills and Slemp on the 


other. I think there was no positive agreement arived at on> 


that day before the parties separated, but the understanding 
was that, if the matter was subsequently taken up and arbitra-_ 
ted, then whatever sum should be found as damages should be 
- placed as credits on the notes. I think the plan discussed 
was to let one man go eount the timber and fix its value and 
I think that man, if anyone was named, was Mr. Dutton. 
I am sure, at any rate, that he was in my mind. Col. Slemp 
objected to this, but said he was willing for three men to be 
chosen. I think we all separated without coming to any def- 
inite conclusion, but afterwards Capt. Gerow wrote me that he 
would be willing for three man to act, if Mr. Taggart were 
mate one of the three. Col. Slemp eame up again and I men-— 
tioned “‘r. Taggart, but for some reason Mr. Taggart could not 
act and I told Col. Slemp I would take the responsibility of 
agreeing on some other man and we agreed on Mr. R.E.Bratton, 
he having named Mr. Carmichael and we Mr. Dutton. One feat- 
ure of the conference at that time was the additional costs 


of ascertaining the amount and value of the timber and of 
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having it arbitrated. I am not sure that it was finally 
_ agreed on this day or whether I suhsequently agreed for the 
Company that it would pay one-half of these gosts and charges, 


the other half to be born by the other patties in conjunction, 
but I feel quite sure that the agreement between the Comp any 
en the one side and Messrs. Mills and Slemp on the other was 
that, if the matter was arbitrated and these costs and charges — 
ineurred, then the note should be given the credits under dis- 
cussion. I remember that Gol. Slemp had great difficulty in | 
getting the Wards on the one side to stick to the agreement to 
pay apart of the damages and Mrs. Jones on the other, and I 
‘did all I could consistently to aid him in bringing about such 
agreements. The credit spoken of above is the amount sraken 


found by the arbitrators as damages. 


fo further aid Col. Slemp and Mr. Mills in seeuring some- 


thing from the Wards and Lunsfords, I brought law-suits against | 


them at the June term ‘93 in Lee County also in the name of 

| the Southwest Virginia Mineral Land Company, seeking to recoy- 
er the value of the timber taken. There was no agreement 
arived at of any kind on this point during the conference 
Shane mantioned by me at the Wards, and it was with a view of 


| 
getting them and the Lunsfords to pay something that these 


(suits were brought. The Lunsfords were able to pay and we 


especially wanted to force something from them. It was not 
‘the intention of Sol. Slemp and Mr. Mills to press the widow 
Jones Ward in case it should be found that she could not pay — 
[Sar ae This had the effect of bringing the Wards and 
Lunsfords once more to talk of compromise and the suits in 
ties County were continued by consent and no action has yet 


‘been taken on them. These suits were also virtually the 


oe © @- 
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suits of Slemp and Mills, as the “ineral Land Company knew 
nothing of them. 
The matter dragged along during the most of the Summer of — 
'93 waiting for Mr. Dutton to make his report. He was both- | 
ered a great deal in tracing out lines and we had to send a 
| surveyor down there to trace out lines, but finally he got his 
report finished and I notified Col. Slemp that we would go 

ahead and have the value placed on the timber by the three 
men before mentioned. On July 14th 1893 all the parties met — 
here to conelude the mattere Col. Slemp, Mr. Wyatt, Mr. Chas. 
H. Jones, son of Mary E. Jones, John Lunsford, and the widow 
Ward. (ol. Slemp acted for Mr. Mills and I understood that 
| Mr. C.H.Jones represented his mother. The arbitrators 
placed their valuation on the timber, Mr. Dutton having pre- 
| viously made his report as to the quantity and diferent sizes 
of timber. I do not think that the matter of the Company 
receiving the credits which should be arrived at was discussed, | 
- but it was certainly my understanding and | thought was assured | 
by all the parties at that arbitration that such was the pur- 


pose of the arbitration. I knew of no other reason why it 


_ should be arbitrated. There never was a doubt in my mind | 
| that the sums found should be placed as credits. I was wor-_ 
pied at the low valuation, as I thought, placed on the timber — 
| by the arbitrators, as from my knowledge of timber contracts | 
that had been made in the same sectton I beleived that the 

| prices set by them were entirely too small. I perhaps Ce 
ed some temper on this point, but stated in the meeting that, 
as I had agreed to go into the arbdtration for the Company, 


that we would stand by it and I then turned and asked the 


| various parties interested if they would stand by it and “ol. 


| 
| | 
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‘Slemp said he would for himself and Mills. Mr. Wyatt said 


that, he would and to the best of my reeollection Mr. (.H.Jones 


gave assent for his mother. He had said but little, though, 


to the best of my recollection, I asked him the direct ques- 


tion whether he represented his mother and he said yes. | 
As to the other point, I will not be very positive, but it is 
to the best of my recollection that when I asked the other 
parties if they would stand by the arbitration, he gave his 
assent. He certainly did not dissent. Mrs. Ward and 
John Lunsford also said they would try to fix yp their part. 
Every body seemed far more pleased at the outcome than I did. 
I had expected the damages to be placed at from $250.00 to 
$300.00 and when they were placed at only about $160.00 all 
the parties present seemed exceedingly well satisfied, except 
myself. At this point it was late in the day and, as most 
of the parties present lived at a good distance, I could not 
| iictain them to fix up the writings and do what 1 intended to 
do, namely then and there draw up the release papers and other 
deeds and papers and give drafts for the money. 

I will state in this eonnection that the money to settle 
all these claims was in bank, perhaps all of it in this bank, 
-eertainly some here and some in Norfolk, as I was notified by 

Mr. Hvare, I had charge of the collections of the Company 
-and had eolleeted eondiderable sums which Mr. Myers had di- 
rected to be held ready to make these moddeekixang settlements. 
(Alt the money transactions of the Sompany passed through his 
‘hens, or rather through the treasurer of the Sompany in his 
“office. 


There had been no positive agreement to settle up to 


this point while the Barbara Ritchie suit was still outstand- 


j 
f 
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ing. It, had been expected that it would be settled at the 
June “93 term of the Lee “ireuit Court, but it was not. 

| After this arbitration, “ol. Slemp spoke to me on two or three 
_eccagions about getting the money paid and I told him I was 
not authorized to pay at on account of the Barbara Kitehie 
matter. He talked like he would bring suit, if the money 
was held back until that suit was settled, and 1 advised ™r. 
“vers that it would be best to settle and not wait, as l 
thought Messrs. Mills and Slemp would bring suit. rather than 

| await the deeission of the Ritchie matter and my view of the | 
law was that they eould be forced to pay and rely on the gen- 
eral waranty which was to be given by “ills and Slemp in the 


new deed. I was then advised to make a settlement, after 


| first getting the propertm releaseg and the general waranty, 
die 
| deed, and I so notified “ol. Slemp aud had the matter in 


| | 
| charge for all parties on that side. I was at Circuit Court 


| 


| at Wise Court House the most of September and in October I 


| 7 to ; 
entered a canvas as sued dbih Go tens sentative and was absent 


nearly all the month of Oetober and until the November elect- 

_ ton and — not see Col. Slem to make the caleulations ant 
(nsusceneber the matter and I think it was late in November | 
before we finally got together. On Oetober 21st, 1 drew on 
the Company for $22.05 to pay Mr. Thacker for surveying. 

I drew for $24.00 to pay Mr. Dutton and on November 27th 1 
drew for $92. 65 in favor of Mr. Wyatt and $64.44 in favor of 
Col. Slemp as their respective portions of what was due on the 
| Wyatt tract, they having alowed the praparkkean credit for the 
proportion chargeable as damages on his tract. I drew also 


for $20.70 in favor of Col. Slemp which he assigned to me as 


_ settlement of what was due me on account of the Wyatt tract 


Co. . . 


t 
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| and also drew for $43.80 on the same day on account of the 


Jones land, this being a settlement of my fee and the costs I 

| had ineurred ehargeable to the Jones land in the distribution 

' as we had figured it. The propper releases were delivered 
pertaining to the Wyatt bract and I had written ami up and de- 

| livered to “ol. Slemp the propper releases to all parties : 
| pertaining to the Jones tract and also the new deed of psnoaal: 


waranty. 


At this point I discovered, I think for the first time, 
| that there was a probability of trouble with Mrs. Jones. 
| Col. Slemp told me that she had signed and acknowledged the 


release deed for her part, but that her husband refused to 


sign it on account of 25 trees which he still said he had the 
| right to seleet or to recover damages for. I did not un- 
| derstand from him that he and “ills would refuse to carry out 
| the agreement, even if “rs. Jones and Mr. Jones did fail to 


exacute and deliver these releases. I think there was 


nothing whatever said on this point, but I acted on the assump- 


| tion that these credits would be pwaxa made and my one reason 
for not giving a draft for the balance of the money was the 


failure to deliver the Jones releases. Col» Slemp on this 


Co 

oceasian urged me to give him the- draft on the Company for 
$100.00 on account ,in addition to the #43.80 so that he could 
settle off with Mrs. Jones-e- JI think it was the balance due 


on the note for $252.50, [But I told him that 1 had no author- 
ity to draw without the release deeds and | asked it as a 


favor of him to let me have the $43.80 and I wrote to Mr. 


SRN ines 
Myers explaining it,as a personal favor to myself to pay this 
much on account, as 1 was then on the eve of leaving for 


Richmond and needed all the money ! could get. 


o~ * e. 
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I told “ol. Slemp that I would take the papers in this case to 
| 


Richmond with me md, if he would send me down by mail the 


releases and general waranty deed properly executed, I would : 


hold them in escrow and send him drafts in the proportion 


that we had figured due to each party and in that way we could 


get the matter settled up without longer keeping the parties 


out of their money. The Company had the money ready all the 


time and were expecting to make these payments. Col. Slemp 
did not sen& me the papers and when I returned home for the 
Christmas holadays he came to see me again and said he was 
afraid he would have trouble with Mrs. Jones, that he did not 
think she would deliver the release deed, as the amount which © 
had been eharged to her proportion was more than she had 
counted one After “r. Jones had first refused to sign on 
account of the trees, I drew up, before leaving for Richmond, 
on the last. of November, a diferent paper from the first one, 
giving him recourse on the Wards for the value of the timber, | 


which he refused to sign also. I think I told the Gol. at | 


this conference, Christmas, that I would see Mr. Myers in 


Riehmond shortly and would mention it to hin and would suggest 
that we leave Mr. Jones out and make the settlement on the | 
release of Mrs. Jones. I did this and Mr. Myers said he 
would leave it to me. I do not know whether I notified Col. 
Slemp of this before the suit was brought or not. I was 
very busy in Richmond during the month of January and these 


suits were instituted during that month and then the whole 


subject was dropped. 


I ean not reeall at any time during this long course of 


transactions that Col. Slem told me that his and Mills‘ ac- 


ceptance of this arbitration and giving credits for the dam- 


eo y e. 
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age was conditioned on Mrs. Jones giving them eredit. My 
understanding all along certainly was that, as between the 


Company and Mills and Slemp, there was no doubt about the 


matter. I was aiding Col. Slemp in avery way ! could to get 


the other parties to indemnify him in part on the loss. 


He had spent a great deal of money, time, and trouble over the 


matter and I think I never saw a man work so persistently to 
get a maiter settled. 
In reference to my notifying Messrs. Mills and Slemp that 
the Company was purposely remaining out of possession of this | 
land, I can not say that I ever used these exact words, but my 
position was unequivocal all the time that the Company always | 
had refused and would refuse to do any action that would 
recognize any responsibility on their part for the land or any 
trespass on it until it had been turned over to them with a 
new deed of general waranty and the value of the land as it 
stood on the day of their original contract accounted for. 
Counsel for Mills and Slemp object to so much of the for- 
going brett as relates to the contents of the letters passing 


between witness and the members of the said Land Compamy, also 


to all statements of what Mr. Gerow said, because hearsay. 


CROSS #XAMINATION. 
By Counsel For Mary K. Jones. 


X.0, 1:- Do you remember when (ol. Slemp asked you for 
the draft to pay off the balance of the $252.50 note due to 
‘ng, Jones ané whether he said how much or about how much it 
would take to pay her off on that note? 

A:- In my statement above, I perhaps misled you, but you 
will recall that I said I supposed it was for settling off the 
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$252.50 ice Col. Slemp did not, as a matter of fact, men- 
tion that Geko ko me, but said he owed Mrs. Jones something on 
another matter, that is outside of the $315.00 note, and that 
he wanted to pay her this. He never did at any time es 


the note to me or indicate how much he thought was due on it. 


And further this deponant saith spi - SL | 
/ / «ge Stole 


Virginia, Wise County, to-wit: 


L H,C.MeDowell Junior, a notary public in and for the 
county aforesaid in the ara are Nigeiuim, certify that the 
foregoing depasitions of J.W.Gerow, J.B.F.Mills, C.slemp, and 
R.T. Irvine were taken, subscribed, and sworn to before me at 
the time and place and for the purposes mentioned in the cap- 


tion hereto anexed. 


Given under my hand this G day of 1894, ‘ 
| uBeweee. Je 


Time of taking depositions of Gerow and Irvine 18 hétrs, 


at 75ets. per hour, total $13.50. 


Time of taking depositions of Messrs. Mills and Slemp 8 


hours, at 75ets. per hour, $6000. 
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West. Johnston & Co., Richmond. 


The Commonwealth of Virginia, 
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Cireuit Court. 


